The UK government must make public the transition risk register drawn up by officials outlining the dangers posed by changes to the NHS in England in its health bill, the Information Rights Tribunal has ruled.
The tribunal has dismissed the Department of Health's appeal against a decision by the information commissioner that it must release the register after a Freedom of Information Act request by the Labour MP and former shadow health secretary John Healey.
But the tribunal allowed part of the health department's appeal, ruling that it can keep secret its strategic risk register-the assessment of the risks from modernisation of the NHS, not just those from the Health and Social Care Bill, which will bring in the changes. The information commissioner ruled last November that both documents should be disclosed .
The tribunal's decision, which comes as the bill enters the final days of its parliamentary passage, has been issued without reasons, which will come later. A spokesman for the Judicial Communications Office said that the tribunal could not yet say when it would deliver its reasons.
Once it does, the health department will have 28 days to decide whether to try to appeal to the upper tribunal, making it unlikely that the transition risk register will become public before the bill is passed, unless ministers give in to pressure to release it.
A spokesman for the department said, "We are still awaiting the detailed reasoning behind this decision. Once we have been able to examine the judgment we will work with colleagues across government and decide next steps." Mr Healey said, "Ministers must now respect the law, release the risk register in full, and let people make up their own minds on the NHS changes. Today's legal judgment must put an end to the government's efforts to keep this information secret. "It's near the end of the 11th hour for the NHS bill, and parliament rightly expects this information before it takes the final irrevocable step to pass the legislation. The government could appeal and prolong this legal row. But I call on the prime minister to accept today's court verdict and order the Department of Health to publish the risk register immediately."
The government had argued that the exemption in the Freedom of Information Act that protects documents used in policy formulation from disclosure applied to the risk registers (BMJ 2012; 344:e1388, 24 Feb, doi:10.1136 . But that exemption must be weighed against the balance of public interest.
The information commissioner, Christopher Graham, in his ruling last November, said that the public interest in disclosure was "very strong" in this case and ruled that both registers must be published.
At a two day appeal hearing before the Information Rights Tribunal, the department's permanent secretary, Una O'Brien, argued that making the document public would harm policy making by inhibiting civil servants from "thinking the unthinkable" and speaking their minds to ministers (BMJ 2012; 344:e1713, 6 Mar, doi:10.1136 ).
Hamish Meldrum, chairman of the BMA's council, said, "The government must accept this decision and should not delay publication any further. We've always maintained that there needs to be maximum transparency on this issue, and it's vital we know the risks-both of continuing with this policy, as well as stopping it now.
"The Health and Social Care Bill is in its final stages in the houses of parliament, and the future of the NHS is too important to be decided without knowing the full impact of this troubled legislation before it completes its parliamentary progress."
